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>>  BRITTANY:  Good morning, everyone.  I want to thank you again for being here.  I want to thank you again for your patience.  This is the second stakeholder meeting for Phase 5 rulemaking for the Paid Family and Medical Leave program.  I am Brittany McVicar.  I will be hosting the meeting today and I am joined by a couple of my team members and I will allow them to introduce themselves.  
>>  APRIL:  Thank you.  My name is April Amundson.  I am the interim rules and policy manager for PFML policy.  Thank you.  
>>  CHRISTINA:  Good morning, everyone.  Thank you for being here.  This is Christina Streuli, the rules coordinator for paid leave.  
>>  BRITTANY:  Thank you so much, ladies.  And, again, thank you to everyone in the room and on the phone for attending, and thank you for those intending to provide comment today.  We very much value your feedback.  
    This is one of six phases of rulemaking.  We chose to do rulemaking in phases to provide finality for rules in increments while simultaneously developing the system and operations.  
    Phases 1 and 2 are final.  Phase 3, regarding benefit applications and benefit eligibility, wrapped up last week with our final public hearing.  And the CR‑103 was posted to our website.  We expect those rules to become final in April.  
    Phase 4, continuation of benefits and fraud, we will host two public hearings in May and expect those rules to be final in July.  
    Today's purpose is to review Phase 5 draft rules and we are beginning the process in drafting our Phase 6 rules around appeals.  
    So, again, this is our second and final stakeholder meeting for Phase 5 rules.  The next steps are filing our CR‑102 and holding two formal hearings in July.  Rules in this phase relate to job protection, benefit overpayments, and other proposed rules to implement for the administration of the program.  You can find these rules online by going to bit.ly/commentforum and comment forum is one word.  In the info dropdown in the top banner, please select Phase 5 where you will find a link to the proposed rules.  
    We have a court reporter with us today and ask if you are providing comment, to please begin by stating your full name and spelling your last name and state also if you are affiliated with any company or work group.  
    Please speak directly into the microphone to make sure that you are heard.  We will take comments in the room from those in the room first, followed by those joining us on the phone today.  And we do just like to remind those on the phone to please mute your phone during the meeting and we will open the lines for comment when we take comment from those on the phone.  
    If you are using our Webex function, you can also make comments using the chat function provided.  We will now open our first section of rules for comment and begin taking comment from anyone in the room.  
    Our first section is WAC 192‑520‑010, Parties to collective bargaining agreements.  Are there any comments in the room?  Seeing no comment in the room, we open the phones.  Is there anyone on the phone wishing to comment on WAC 192‑520‑010?  Hearing no desire to comment from those on the phone, we will move on to our next section of the rules.  
    The next section is WAC 192‑540‑040, How should employers report hours for each calendar quarter?  We open first to those in the room.  Is there anyone in the room wishing to make comment on this proposed rule?  Seeing none, we will open it to those on the phone.  Is there anyone on the phone wishing to comment on 192‑540‑040?  And just a reminder, anyone wanting to make comment, make sure to unmute yourself.      
>>  Can you hear me?  
>>  BRITTANY:  I can, yes.  
>>  Okay.  So this is Shannon Lawless, L‑A‑W‑L‑E‑S‑S, and I just had a comment about WAC 192‑540‑040(2).  So I appreciate the change that was made by the department with the new definition of salaries in WAC 192‑500‑100.  Employers are no longer required to report 40 hours for a salaried employee who is scheduled to work less than full time.  That was a helpful change.  But I would say now there just is not clear guidance on how an employer is supposed to report hours for a salaried employee who works less than full time, so if you have, for example, a salaried employee working a 20‑hour week, how are you supposed to report their hours?  Do you just report 20 hours a week or do you have to report actual hours worked?  So it would be helpful if the department could clarify that issue, or if there somewhere in here that that's stated that I'm missing, if you could let me know, I would appreciate it.  
>>  BRITTANY:  Yes, thank you, Shannon, for your comment, so offering more clarification to that rule.  
>>  Yes, specifically around salaried employees who are scheduled to work less than full time and how their hours should be reported.  
>>  BRITTANY:  Absolutely.  Is there any further comment on 192‑540‑040?  
>>  This is Barbara Hedrick, H‑E‑D‑R‑I‑C‑K 
>>  BRITTANY:  Yes.  Thank you.  Go ahead.  
>>  I have a comment on number 3 for vacation pay, sick leave pay and paid time off.  It states "Report the number of hours an employee is on paid leave."  And I read that and I am a little unclear whether it's referring to hours that an employee is on a paid leave of absence or any paid time off used in general.  
>>  APRIL:  Thank you for your comment.  We'll go ahead and review that rule to make sure.  I think our intent is applying it to any paid leave that the employee is receiving where they're not actually working, so we'll go ahead and look at that rule to see if we can further clarify.  
>>  BRITTANY:  Is there any further comment on WAC 192‑540‑040? Hearing no other comment, we will move on to the next section.
    The next section is WAC 192‑610‑065, Will the department provide assistance to an employee filing a claim for paid family and medical leave benefits?  Is there any comment in the room on this proposed rule?  Seeing no comment in the room, we will turn to the phone.  Is there anyone on the phone ‑‑ again, reminding anyone who wishes to make comment, to unmute ‑‑ anyone on the phone who wishes to make comment on this proposed rule?  
>>  Are we on 065?  
>>  BRITTANY:  Yes, 610‑065.  
>>  This is Gina Rutledge, R‑U‑T‑L‑E‑D‑G‑E.  You may want to clarify the type of assistance.  Because you're talking about a paid family leave, they may think you're talking about, you know, finding assistance for a facility to help with a caregiver who is going into a different, you know, health care need, or they may think that you're talking about a different type of assistance in helping with bereavement if a caregiver dies, so you may want to clarify what you mean here by will provide information and assistance.  
>>  BRITTANY:  Okay.  Yes, thank you for that.  I can see how someone might be able to interpret that.  So thank you.  We will take that into consideration as we review this.  Is there any further comment on 192‑610‑065?  Hearing no further comment on the phone, we will move on to our next section.  
    WAC 192‑610‑070, Will the department make employees aware of their rights and responsibilities under paid family and medical leave?  Is there any comment in the room on this proposed rule?  Seeing no comment, we will open the phone.  Are there any comments on 192‑610‑070?  Hearing no comments, we will move on to our next section.  
    Next is WAC 192‑640‑005, Definitions.  Are there any comments in the room on this proposed rule?  Seeing no comments, we will open it to those on the phone.  Are there any comments on 192‑640‑005?  
    Hearing no comments, we will continue to move to our next section, which is WAC 192‑640‑010, How are overpayments assessed on employees?  Are there any comments in the room on this proposed rule?  Seeing no comments, we open it to the phone.  Are there any comments on 192‑640‑010?  
>>  This is Gina Rutledge again, R‑U‑T‑L‑E‑D‑G‑E.  May we add some information about overpayments for a voluntary plan as well as the state plan when you have people who have more than one job that may be covered under both types of plans?  
>>  BRITTANY:  Yes, thank you for that comment.  That is absolutely something we can consider.  
>>  APRIL:  Gina, can you speak to more of what you mean as it pertains to an individual having another job?  This is an overpayment section and I'm hoping to understand your comment a little bit better.  
>>  So many individuals have more than one job, and if their primary job, for instance, has a voluntary plan and then their second job that they're also contributing funds is part of the state plan, they could be eligible for benefits under both plans.  So how would that overpayment assessment ‑‑ you wouldn't recognize that the person was paid under the voluntary plan until the quarterly report is submitted by that voluntary plan administrator that could show that that one individual has had more time or has been paid more than the allotment.  
>>  APRIL:  Thank you for your comment, Gina.  We do have in statute currently and also in our proposed legislation to clarify that an individual can only receive benefits from one plan at a time, and we are trying to prevent the duplication of benefits under multiple plans.  Currently in statute, it's regarding an individual covered by a state plan and a voluntary plan, and in our proposed legislation, it addresses any person covered by multiple plans in general.  So hopefully that will prevent any duplication of benefits, so we will look and see if we can further clarify overpayments for voluntary plans.  
>>  That's exactly what I was asking you to do is right here making sure that those were connected in this, that reference point.  Thank you.  
>>  BRITTANY:  Great.  Yes.  Thank you.  Are there any further comments on 192‑64‑010?  
    Hearing no further comments, we will move to the next section, WAC 192‑640‑015, Can the department waive an overpayment?  Are there any comments in the room on this proposed rule?  Seeing no comment, are there any comments on the phone on WAC 192‑640‑015?  Hearing no comment on the phone, we will move to the next section.  
    Next is WAC 192‑640‑020, How will equity and good conscience be applied in overpayment waiver decisions?  Is there any comment in the room on this proposed rule?  I'd just like to remind those on the phone also if you are not making comment, to please mute your phone.  Seeing no comment in the room, we will turn to the phone.  Is there anyone on the phone wishing to comment on 192‑640‑020?  Hearing no comment on the phone, we will move on to our next section.  
    The next section is WAC 192‑640‑025, What does the department consider at fault for an overpayment?  Are there any comments in the room on this proposed rule?  Seeing no comments, we will turn to the phone.  Is there anyone on the phone wishing to provide comment on 192‑640‑025?  Hearing none, we will continue to move to the next section.  
    The next section is WAC 192‑640‑030, Will the employee be notified of rights to appeal the overpayment?  Are there any comments in the room on this proposed rule?  Seeing none, we will turn to the phone.  Is there anyone on the phone wishing to comment on 192‑640‑030?  Hearing no comment, we will move on to the next section.  
    Moving to Chapter 192‑650, Collections of Recovery of Overpayments, our first rule in this section 192‑650‑005, How will the department collect overpayments owed by an employee?  Is there anyone in the room wishing to provide comment on this rule?  Seeing none, we will turn to the phone.  Is there anyone on the phone wishing to comment on 192‑650‑005?  Hearing no comment, we will move to our next section.  
    The next section is WAC 192‑650‑010, Can overpayments be offset against future benefit payments?  Is there anyone in the room wishing to provide comment on this rule?  Seeing none, we turn to the phones.  Is there anyone on the phone wishing to comment on 192‑650‑010?  Hearing none, we will move on to our next section.  
    The next section is WAC 192‑650‑015, Are negotiated settlements of overpayments permitted?  Is there anyone in the room wishing to provide comment on this rule?  Seeing none, we turn to the phones.  Is there anyone on the phone wishing to comment on 192‑650‑015?  Hearing none, we will move on to our next section.  
    The next section is WAC 192‑650‑020, How does an employee make a negotiated settlement offer to repay overpayments?  Is there anyone in the room wishing to provide comment on this rule?  Seeing none, we turn to the phones.  Is there anyone on the phone wishing to comment on 192‑650‑020?  Hearing no comment, we will move to our next section.  
    The next section is WAC 192‑650‑025, How are payments and offsets applied when an employee has more than one overpayment?  Is there anyone in the room wishing to provide comment on this rule?  Seeing none, we turn to those on the phone.  Is there anyone on the phone wishing to provide comment on 192‑650‑025?  Hearing no comment, we will move to our next section.  
    Next is chapter 192‑700, Employment Restoration.  First is WAC 192‑700‑005, When is an employee entitled to employment restoration after leave ends?  Is there anyone in the room wishing to provide comment on this rule?  Seeing none, is there anyone on the phone wishing to comment on WAC 192‑700‑005?  
>>  This is Lorena Valdez, last name spelled V, as in Victor, A‑L‑D‑E‑Z.  This might just be a side comment, but maybe a little bit of clarification on the restoration.  On March 8th, I was at an employment law conference in Seattle and they actually stated that the 820 hours or as long as an employee is eligible for paid family leave, that they're not entitled to restoration of employment with the same position as you've stated in the RCW, so, again, maybe that's a side comment, but there's some conflicting communication out there 
>>  APRIL:  Thank you, Lorena.  If the employee works for an employer who is required to protect a job and that employee meets it with the 1250 hours in the 12 months preceding working for that employer, there is some employment restoration that does occur potentially with an individual taking paid family medical leave, so thank you for bringing that to light for us.  
>>  Yes.  Thank you.  
>>  This is Shannon lawless on the phone.  Can you hear me now?  
>>  BRITTANY:  Yes.  
>>  Okay.  Great.  Thanks.  Again, Lawless is L‑A‑W‑L‑E‑S‑S.  My comment would be I'm hoping that the department will clarify the interaction between job protection under paid family and medical leave and job protection for FMLA where the two don't line up.  For example, under a voluntary plan, job protection becomes available at 9 months and 965 hours.  If an employee begins taking job‑protected leave and then they still need to be out once they become FMLA eligible, you know, are they now going to get potentially up to 24 or more weeks of job‑protected leave during a single 12‑month period?  So I think that really the interaction with FMLA should be explicitly addressed in a rule.  
>>  APRIL:  Thank you, Shannon.  I am assuming that you're speaking to a voluntary plan when you are talking about the 965 hours for job protection when an individual is covered by that.  
>>  I was.  That's just one example of a time where FMLA and PFMLA might not line up in terms of job protection, so in that example, if somebody goes on leave when they have only been employed for ten months and they're under a voluntary plan, they would be job protected under PFMLA but not under FMLA, but I think there are lots of other examples where somebody might be ‑‑ where PFMLA and FMLA might not line up exactly, and so how are employers supposed to understand how job protection works in those circumstances?  
>>  APRIL:  Correct.  You're right, there are several circumstances where they may not align, so thank you so much for your comment.  We will take that into consideration as we rule make.  
>>  BRITTANY:  Thank you.  Are there any further comments on 192‑700‑005?  
>>  This is Lori Welty with FINEOS.  Welty is W‑E‑L‑T‑Y.  And I would just state that it would be nice to clarify the section of exactly what portions of time are job protected including like what the entire duration of job protection is, if it covers the waiting period in addition to the specific quantity of leave entitlement.  
>>  BRITTANY:  Thank you.  Yes, we will see if we can provide a little bit more clarity on the waiting week specifically.  
    Is there any further comment on 192‑700‑005?  Hearing none, we will move on to our next section.  
    WAC 192‑700‑010, Can an employer deny employment restoration?  Is there any comment in the room on this proposed rule?  Seeing none, we will turn to the phones.  Is there anyone on the phone wishing to provide comment on 192‑700‑010?  Hearing no comment, we will move to our next section.  
    WAC 192‑700‑015, How is employer size determined for employment protection?  Is there anyone in the room wishing to provide comment on this rule?  Seeing none, we turn to the phones.  Anyone on the phone wishing to comment on 192‑700‑015?  
>>  This is Shannon Lawless on the phone again.  Are you taking phone comments?  
>>  BRITTANY:  Yes.  
>>  Okay.  Great.  My comment would be because this is a different way of counting than the department is doing for purposes of premiums and whether employers have to pay, you know, are considered small employers for paying premiums, I think it's really important for the department to clarify this.  I'm just foreseeing that a lot of employers are going to think if they're counted as, you know, 50 for purposes of paying the premiums, that that's going to be the same way that you would count for purposes of job restoration, and I think that that's, you know ‑‑ I guess I would encourage the department to make some sort of a safe harbor, because, boy, it's pretty confusing to have a law that counts 50 two different ways and try to get employers to understand that and to do different types of counting for purposes of how they apply this law to their business.  
>>  BRITTANY:  Yeah, absolutely.  Shannon, thank you for pointing that out.  We appreciate that comment and we'll make sure to have a conversation about that as we finalize this draft.  Thank you.	Are there any further comments on the phone on WAC 192‑700‑015?  
    Hearing none, we will move to our final proposed rule in Phase 5.  This is Chapter 192‑800, Practice and Procedure.  WAC 192‑800‑020, How will the department differentiate between employers?  Are there any comments in the room on this proposed rule?  Seeing none, we turn to the phone.  Is there anyone on the phone wishing to comment on 192‑800‑020? 
>>  This is Shannon Lawless again.  I'm sorry, I would ask for some clarification on ‑‑ in point 1 it says generally the department is going to look at UBI number to determine what's an individual employer.  If there are situations where the general rule is not followed, if those could be added to this rule so we can know.  You know, there's a possibility of penalties here for willfully obstructing the department, I guess, for knowing ‑‑ I'm just unclear, I mean, the UBI number is the UBI number, so what are the instances where you wouldn't look at a UBI number and is an employer under some obligation to say when they think there might be two associated UBI numbers?  To me, it's really unclear what an employer is supposed to do if they have an associated business here or if they have any burden on them to bring that information forward to the department.  
>>  BRITTANY:  Absolutely, Shannon.  Thank you for that.  That makes sense and we'll make sure to continue that in our conversation on this rule.  
    Are there any further comments on the phone on WAC 192‑800‑020?  Hearing none, I'd like to ask is there anyone in the room or on the phone that feels there are any rules that we might have missed for this phase, rules that should be included that we've not discussed or any rules that should be removed from this phase?  Is there anyone in the room?  Is there anyone on the phone wishing to comment on any rules we might have missed?  
    All right.  Well, thank you for your attendance and your feedback on our paid family medical leave rulemaking.  We are truly appreciative of your comments and consider every statement and also thank you very much for your time.  
    The next steps are filing our CR‑102 and holding two formal hearings in July.  If you have questions or think of new questions or comments that you weren't able to provide today, you can contact us at paidleave@esd.wa.gov or by the means listed on our last slide of our presentation.  More information about our program can be found at paidleave.wa.gov.  You can also sign up for our paid family medical leave listserv to receive information about our program as it is developed.  
    This concludes our stakeholder meeting and thank you again very much for your time. 
[End of Meeting]

