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JASON:  All right.  I think we will go ahead and get started.  
Just to do a quick round of introductions, my name is Jason Barrett.  I am the lead policy analyst for Paid Family and Medical Leave.
BRITTANY:  And I am Brittany McVicar, policy analysts with the same team.
JASON:  Thank you all so much for joining us here today.  
Believe it or not, this is our final stakeholder meeting for our first batch of Paid Family and Medical Leave rulemaking.  I know a lot of you have joined us for several of these meetings, and we're so appreciative of the feedback that we have received from this group.  And I think I speak for all of Paid Family & Medical Leave when I tell you how valuable your feedback has been in the crafting of these rules.  
Whether by e‑mail or by phone or through our online portal or through these rulemaking meetings, we have really had a chance to interact with employers and employees around the state and really get a sense of what our rules are doing and what they're not doing correctly.  And again, I just want to reiterate how much we appreciate your feedback in these meetings.
So as I said, this is the second draft of Phase 6 of Paid Family and Medical Leave Rulemaking.  I'll just do a couple of quick housekeeping items before we dive in.
Phase 6, as you may know, relates primarily to appeals and also changes that were mandated by SSB 1399, which passed this year's legislative session.  There are also several rules related to kind of a wide variety of topics.  
Since this does represent our last opportunity to rulemake around Paid Family and Medical Leave before benefits kick in in 2020, we are doing some additional rulemaking around some additional topics that you'll see in this batch of rules that you might not see listed here.  But this is kind of a larger batch of rules that we are working on for Phase 6, and we welcome the feedback on all topics that are included in this phase.
So we have here a look at our Phase 6 rulemaking timeline.  We are here on July 17th at our second stakeholder meeting.  We do plan to file our final proposed rules known as the CR 102 on ‑‑ 
BRITTANY:  People on the phone can't hear us.
(Pause for technical difficulties.)
JASON:  Sorry.  Can folks on the phone hear me right now?  
We're getting some comments in the chat feed that folks on the phone can't hear us.
>>:  Thank you.  We can hear you now. 
>>:  Now we can.
JASON:  Oh, okay.  Thank you.  Great.  Sorry about that.  
I think ‑‑ I think I might just do a quick recap.
So ‑‑ well, that's disappointing.  I had my whole thank you.  Nobody heard it.  Okay.  Well, I will ‑‑ 
First of all, we apologize for the technical difficulties.
What I was saying while I was muted, unfortunately, was that this is actually our final stakeholder meeting of our first batch of Paid Family and Medical Leave rulemaking.  And I just want to say on behalf of all of Paid Family and Medical Leave how much we appreciate the feedback that we've gotten from these meetings as well as through our online portal, through e‑mail, through phone calls with our customer‑care team.  
The level of feedback that we have gotten from meetings like this are invaluable to our rulemaking process as well as our entire program design process.  So we really do appreciate those of you who might be joining us for the first time but also especially those who have been with us for several, several months now and providing feedback on these rules.  So we really do appreciate the opportunity to get this feedback from you.
We are, as I said, here in Phase 6 of PFML rulemaking.  Officially we are speaking on appeals and legislative changes today.  But since this does represent our final opportunity to rulemake before benefit implementation in 2020, you are going to see a lot of rules pertaining to other topics that you might not see officially listed here.  
We do, of course, solicit feedback on all topics that are in this batch of rules.  And we will take a quick look at our Phase 6 rulemaking timeline.  Here we are today on July 17th for our second stakeholder meeting.  We do intend to file our final proposed rules known as the CR 102 on August 29th with public hearings scheduled for November 7th and November 12th in Lacey and in Spokane respectively with our final rules being filed on November 18th to go into effect on December 19th.
We will then, hopefully, if we have pointed our boats in the right direction, be ready for benefit implementation on January 1st of 2020.
So with those couple of housekeeping items out of the way, what I'd like to do now is walk through each of our group of rule ‑‑ groups of rules that we have here.  
For those who may not have the rules in front of them, I'm going to give you a website that you can visit where you can see the rules document from which we will be working today.  If you type in your browser URL field bit.ly/commentforum, that's one.  Again, that's bit.ly/communityforum, you will arrive at our primary rulemaking website.  
Under the Info tab head to Phase 6, and you will see a link to the current, most recent version of our public rules.  That is the document that we're working from today.  Those are the most recent rules here in Phase 6.  And that is the document from which we are soliciting feedback today.
And before we begin, if I ‑‑ if I could just ask for folks to mute themselves if they do not intend to speak, that would be very helpful for the purposes of background noise.  We would all really appreciate it.
And with that, I think we're going to go ahead and open things up.  The way that we will do this will feel familiar to those who have joined us before.  As we introduce ‑‑ as we introduce each group of rules, I will open up the floor here for those who are attending in person here in Lacey, and then I will open up the phones for comment.  That way we don't have ‑‑ we can hopefully do our best to minimize the crosstalk.
So with that, for those joining us here in the room, are there any comments on WAC Section 192‑500‑035 through 190?
Any comments in the room?
>>:  (Indiscernible) is commenting on they can hear.
JASON:  Okay.  Sorry, folks.  We're dealing with some microphone issues.  We apologize for that.
BRITTANY:  They're saying they can't hear us again.
JASON:  Okay.  Sorry about that.  We're having some microphone muting issues.
So with that, we will open up comment on the phone for Sections 192‑500‑035 through 500‑190.
Any comments from the phone on this group of rules?
Hearing none, we will move on to the next group.
Are there any comments here in the room on ‑‑
>>:  I ‑‑ 
JASON:  Oh, I'm sorry.
>>:  Sorry.  I actually have a comment on 192‑500‑180.
JASON:  Okay.  As a quick reminder, we do have a stenographer in the room.  So when you begin your, if you wouldn't mind introducing yourself and which, if any, organization you are speaking on behalf of.
>>:  Okay.  Margarita Contreras on behalf of Symetra, S‑y‑m‑e‑t‑r‑a.   
JASON:  Go ahead, Margarita.
>>:  Can you hear me? 
JASON:  Yep, we can hear you.  Can you hear us?  Go ahead and speak whenever you're ready. 
>>:  Okay.  My comment is in regard to WAC 192‑500‑180, No. 5, "An employer who offers supplemental benefits must provide information related to such supplemental benefits to the department."  
What is it you're looking for in that?
JASON:  So we are still developing what that looks like processwise.  There will be some requirement that employers notify the Department of any benefits that they wish to designate as supplemental.  And we will absolutely be issuing information on that as we develop that operational process.
>>:  Okay.
>>:  This is Shannon Lawless.  Can you hear me? 
JASON:  Yes, Shannon.
>>:  Great.  I also had a comment on 180.  And this also pertains 192‑620‑030, also about supplemental‑benefit payments. 
JASON:  Okay.  Go ahead.
>>:  My concern ‑‑ my concern with those two WACs in the way that they're set up is that it is administratively extremely difficult and, I think, not very practical to expect employers to designate certain uses of sick leave or vacation leave as supplemental benefits for purposes of PFML and some not.  
So most employers track all of their paid sick or their paid vacation in one accrued bank.  And to say whether PFML premiums and hours are ‑‑ PFML premiums are payable and whether hours are reportable on those hours based on whether they're used at the same time as PFML is administratively a nightmare to know whether that make these deductions or not.  
And the (indiscernible) that I think is really concerning is provision 5 about, you know, where you'd have to report something, we don't even know what it is yet.  
It seems to me that a much easier solution for distinguishing between what is a supplemental benefit and what isn't could be achieved if the Department were to just say, if an employee takes, you know ‑‑ gets any kind of compensation on a day when they're taking FML leave, as long as it is, you know, not getting them over 100 percent of their regular wage for that day ‑‑ and you'd have to figure out how to define that ‑‑ then it's a supplemental‑benefit payment.  If it takes them over 100 percent, then it's not.  
But I just don't think this is realistic.  I mean, if you're still trying to figure out ‑‑ get people to understand that PFML benefits are out there and to try and see ‑‑ they're going to all update their handbooks and separate out something out from other, that seems to be administratively difficult both for employers and also for the Department.
JASON:  Okay.  So that's very helpful feedback, Shannon, and we appreciate that.  
I do ‑‑ I do think that where the Department is coming from when it comes to supplemental benefits primarily revolves around employer flexibility.  I completely understand that some employers may see an administrative hassle with having to designate certain benefits as supplemental.  There is certainly no requirement that employers do so if they do feel that the administrative harm is just too much to deal with.  
But the ‑‑ what it really comes down to is whether or not employees will be reporting specific hours on their weekly application.  And what I mean by that is that whenever an employee ‑‑ prior to the passage of 1399, whenever an employee used paid time off while on Paid Family and Medical Leave, we were required to reduce their benefit accordingly, to prorate their benefit as if essentially they had worked that day.  
What supplemental benefits does is allows employers to designate certain types of leave, paid time off, vacation, sick, whatever they want, to essentially say to the employee, do not report these hours as paid time off to the Department.
And by not reporting those hours to the Department, we will not prorate the benefit.  So that is ‑‑ and to also exempt payments along those lines, whether it's paid time off, whether it's simple salary continuation.  Whatever benefit that the employer wishes to offer the employee while they're on leave would the not be subject to the premium.  
So those are the two goals that we are really trying to accomplish with this process.  But we are certainly open to hearing how that process might be improved in the future.  So I appreciate that.
>>:  I have a follow‑up question, then.  So the (indiscernible) example, I met with an employer this morning.  What they want to do is allow their employees to, when they're on leave, take the PFML benefit, and then use their banked sick‑leave hours to, you know, add up ‑‑ pop up their benefit up to 100 percent of their pay.
So usually those hours would have to be reported by the employer to the Department, and the associated hours and the PFML premiums would be deducted and paid on those amounts.
The way I read these WACs, you're saying, if the employer wants to even offer that option without the employee's PFML benefit being reduced, then the employer has to somehow figure out how to not deduct PFML premiums, just have those sick‑leave hours, and not report those hours.  Otherwise mit's going to adversely affect the employee.  
Am I misunderstanding?
JASON:  No, you have it correct.  I was just offering ‑‑ we get a lot of questions about this particular concept.  And I just wanted to provide a brief overview.
And I completely understand administrative impact that this will have on employers, which is why we made them optional.  There's no requirement that employers offer any supplemental benefits of any kind if they do determine that the administrative hassle is excessive, which is why we were very deliberate with our use of the word may in the law ‑‑ or ‑‑ I'm sorry ‑‑ in our WACs.
So that ‑‑ it allows for employers to make the determination for themselves, to determine whether the administrative hassle is doable.
>>:  Just one more comment, and then I'll stand down 'cause I know you've got a lot to get through.  
But I think really the ones that are going to hurt in this are employees because if employers pull supplemental‑benefit programs because it's not possible for them to administratively distinguish between sick leave that's used during PFML and sick leave that's not, then the employee is going to be the one that's paid less in that scenario.  
So I would just encourage the Department to consider and alternative approach, which is you just figure out what 100 percent of the pay is and say if they're getting less than 100 percent of their total pay when you consider PFML and what they're getting paid from the employer, then the employer doesn't have to designate or distinguish.  That seems like a workable approach that would allow employers to be more generous with their employees without putting on administrative burden.
JASON:  Great.  Thank you for that, Shannon.  We appreciate it.
>>:  Hi.  This is Gina Rutledge.  I have some of questions about the definitions.
JASON:  Okay.
>>:  R‑u‑t‑l‑e‑d‑g‑e.  I'm with MetLife.
On 500‑035, Interested Parties, it talks about the employee or former employee and the employer.  Could that definition be expanded to exclude administrators or ‑‑ administrators or third‑party administrators?
>>:  (indiscernible). 
JASON:  So you're suggesting that we expand the definition of "interested parties" to in certain circumstances include third‑party administrators. 
>>:  Yes.  We would have the claim records that the employer most likely would be using or referencing in any type of appeal process.
JASON:  Right.  So if you ‑‑ I don't have it open in front of me, but we do include ‑‑ in the definition of ‑‑ it's third‑party ‑‑ it's ‑‑ yeah.  Whatever phrase we used to describe third‑party administrator ‑‑ 
>>:  I think it's "authorized agent."
JASON:  Authorized agent.  Thank you.  I appreciate that.  
In the definition of ‑‑ 
>>:  (indiscernible).
JASON:  Okay.  In the definition of that term we essentially say that whenever the word "employer" is used, the third‑party administrator can be swapped in accordingly.  So the language here would already include third‑party administrators if the employer does, in fact, have a third‑party administrator for their benefits. 
>>:  Thank you very much.
JASON:  Sure.  Thank you for the comment. 
>>:  The next question about 500‑190, the waiting period.
JASON:  Uh‑huh.
THE WITNESS:  Just if we could have a definition.  It sounds like ‑‑ that someone who works less than eight hours, as long as it's continuous, that that one eight‑hour period would use the ‑‑ you know, if taken intermittently, that one day could use the whole waiting period, the whole seven‑day period.  I just ‑‑ 
Let me give you an example.  If you have someone that's going out for surgery, and they need to take a day off for the presurgical testing, and then the surgery's scheduled the next week, will that one day that was off for that presurgical testing ‑‑ would that ‑‑ would that satisfy the entire seven‑day waiting period since it was in the prior week?  Or would we ‑‑ since it was an individual day taken ‑‑ I mean, that's where the concern is.  How would that be treated?
JASON:  Well ‑‑
>>:  And then the second question ‑‑ 
Go ahead.
JASON:  Well, I should probably point out that I think it's unlikely that a presurgical consult would qualify as a serious health condition.  Just I ‑‑ that's probably not the crux of your question, but I just want to point that out since it's the example that you're using.
>>:  I think a lot of us would disagree with that.  But that's an interesting point you're making.  Sorry to butt in.  
>>:  So this happens a lot.  I mean, a lot of times you've got people can't work, that they have to take off a whole day to do a bunch of different tests and ‑‑ in order to have the ‑‑ the surgery.  So that is a real scenario.
The second thing that we were thinking of is people who have to do physical therapy themselves.  You know, after they've done their medical issue, they've had surgery, now they're trying to come back to work.  Or maybe they've had an accident and they didn't miss very much time, but their physical therapy's like Tuesday and Thursday mornings.
Based on this definition for the waiting period, if they don't take off a full day, they may not ever qualify for benefits because they're taking, you know, two half days, not necessarily a whole shift.
Is that ‑‑ are we interpreting that definition accurately?
JASON:  I think you are.  
And let me just kind of just give a ‑‑ some broad information about the waiting period that I ‑‑ I hope will answer your question without necessarily using specific cases as a starting point.
So essentially, if an employee otherwise would have been eligible for the PFML benefit, which means they have to have claimed at least eight consecutive hours in a week, they have to have experienced a qualifying event, such as a serious health condition, for example, then the entirety of that week, regardless of how many total hours of leave are taken, as long as the minimum claim duration is met, which is eight consecutive hours, then the entirety of that week that they otherwise would have been eligible for, at least some PFML benefit would count as the waiting period.  They would not receive a payment for that week.  
And then in any subsequent weeks in which they qualified for a benefit, they would receive payment having satisfied the minimum claim duration in the first week and satisfying the waiting period, as well.  
Did that make sense? 
>>:  Yes.  Thank you.
And then one more question about the waiting period.
So the duration for the whole thing could be up to 12 weeks.  Is that waiting period the first week of this 12 weeks so there's only 11 weeks of true payment?  Or is there a waiting period and then the second week would be the first payment we would pay for 12 weeks? 
JASON:  So the first week does count towards the 12‑week total for each ‑‑
>>:  (inaudible).
JASON:  ‑‑ bucket of leave. 
And just to clarify, there's only ‑‑ the waiting week does not count for birth or placement of a child.  There is no waiting period.  But in all other cases where a waiting period does apply, the first week, which is the waiting week, would count in the overall 12‑week balance. 
>>:  Thank you so much. 
>>:  Jason, this is Daris from Unum ‑‑
JASON:  I'm so sorry.  You were braking up a little bit. 
>>:  Yep.  It's Daris from Unum.  I'm in an airport, so I apologize for the background noise.
That is different advice that we received previously.  We were told 12 weeks of the entitlement were paid, 12 weeks of benefit as opposed to 12 weeks of leave.  So now you're saying it's 12 weeks of leave and the waiting period counts?  I think there might still be some confusion there or some opportunity to be really clear in the way the WACs are written because we received different advice previously.
JASON:  Sure.  Sure.  So obviously ‑‑ and we do apologize for this.  With the nature of this program and the size of it and just, frankly, the newness of this program, there are going to be unavoidable cases where information that was given previously is ‑‑ based on new information, new legal interpretation, new laws are no longer the case.  So let me ‑‑ let me correct any conflicting information that may have been distributed in the past.
The waiting period does count towards the overall 12‑week entitlement, even if ‑‑ well, not even if ‑‑ despite the fact that they did not receive a payment that what week, it does still count towards the overall balance. 
>>:  Thank you so much. 
>>:  This is Shannon Lawless again.  
A follow‑up comment on that, I find that surprising and especially as it integrates with the way the waiting period is currently defined because that means that how much benefit an employee gets is based on the fortuity of when their first day of illness is.  
So if they come down with a serious health condition on a Saturday, then they start getting benefits the next Sunday, the next day, and they get a full 12 weeks' pay.  But if they get sick on a Monday, then they're out for a whole week that counts against them for their 12 weeks, and they get $1,000 less just because they got sick on a Monday instead of a Friday or Saturday.  That doesn't make a lot of sense to me. 
JASON:  So we ‑‑ we completely understand that feedback.  And we ‑‑ I would point out that this does align with how unemployment insurance handles its waiting period.  It is identical to that program's interpretation of the waiting period.  And in the attempt to align with UI, that is how that decision was made.  And it reflects the best interpretation that we have of the law as it was written. 
>>:  So, Jason, this is Daris again. 
If I go to WAC 192‑620‑066 where it talks about the maximum amount of paid leave available, it talks about the employee's weekly benefit amount multiplied by 12.  But it really isn't going to be their weekly benefit amount multiplied by 12 because they don't receive a benefit during the waiting period.  
So is that a conflict that needs to be resolved ‑‑ I mean (indiscernible) commenting early on that WAC, I guess is what I'm doing, 'cause I'm not sure that's (indiscernible).
JASON:  So that WAC does refer to a maximum payment, basically saying that the employee will never receive more than that amount.  It is not a guide to how much they will receive.  It is a ceiling to how much they're legally able to receive, which is consistent with the fact that there is no waiting period for birth or placement of a child. 
>>:  Okay. 
>>:  This is Shannon Lawless again.  
I would say, especially in light of this previous discussion, it would be important to add for RCW 192‑500‑180, then, that a supplemental‑benefit payment is a payment made to an employee who is taking leave or in their waiting period because you want to make sure, right, that people can at least take PTO during their waiting period.
JASON:  We can definitely look at that.  Thank you, Shannon. 
>>:  This is Lori Welty with FINEOS.  
And I would also like to mention that I also have an e‑mail from the ESD where it was stated that the seven‑day calendar ‑‑ seven‑calendar‑day waiting period is not included as used time, so you would have 12 weeks of paid leave after the waiting period.  
And I know we're hearing that other call.  But it seems that this is important and not explicit in the law or the regs.  And it seems like this is going to come up quite a bit if it's not made explicit.
JASON:  Sure.  And we very much appreciate that.  And again, you know, we ‑‑ we do apologize for previous information not reflecting current legal interpretation.
Laws change.  WACs change.  Departmental interpretation changes.  And all we can do is give you our best interpretation at the time that the question is asked.  That doesn't always lead to the same answer over a long period of time as things develop and things change, which is a reality that we acknowledge and we do apologize for.  And we do appreciate your patience as we go about this program day by day.
By having said that, Lori, is that ‑‑ is that who mentioned the e‑mail that they received?
Was the person who just mentioned the e‑mail Lori?  Is that your name?
Okay.  Well, we can ‑‑
>>:  Yes.  Sorry.  I double muted myself.  Yes.  Lori Welty, W‑e‑l‑t‑y.
JASON:  Sure.  Thank you, Lori.  Would you mind forwarding that e‑mail to me?  I do want to make sure that any information that we are distributing currently is as accurate as it can possibly be, and I do want to do some follow‑up that. 
>>:  Yeah.
JASON:  If you wouldn't mind. 
>>:  Yeah, what's ‑‑ 
JASON:  My e‑mail address is jb as in boy arrett@esd.wa.gov.  And I'll do some follow up work on that for you, Lori. 
>>:  And the first letter was a J? 
JASON:  J.  Jason Barrett is my name.
>>:  Okay.  Gotcha. 
>> APRIL:  Appreciate it. 
>>:  Yep. 
>>:  Hi.  This is Tim Edmonton (phonetic) from MetLife.  
I also am looking at the definition of "waiting period."  
I was curious, is there a scenario where an individual only meets, say, four hours of leave a day and, therefore, never satisfies the waiting period?
JASON:  So assuming this individual works ‑‑ typically works eight hours a day, is that accurate in your scenario? 
>>:  Yes.  Sure.
JASON:  So they could potentially claim four hours a day by claiming the second half of one day and then the first half of the following day.  That could ‑‑ that would satisfy the eight‑consecutive‑hour requirement. 
>>:  Okay.  Provided that their treatment falls that way? 
>>:  Correct.
>>:  I'm just wondering if there's a scenario like that.  It seems an open question.  So I thought I would enter a statement.
JASON:  Sure.  And we appreciate that.
The law is pretty explicit that the minimum claim duration must be for eight consecutive hours.  That is not something that the Department can implement a change around.  That is in statute.  That is concrete.  That is ironclad.  So we unfortunately do not have the ability to change that. 
>>:  No.  Thank you.  I didn't realize that. 
JASON:  Okay.  So I know we sort of started with a plan of going group by group.  But I'm ‑‑ I completely understand that a lot of the comments and questions and feedback so far have been around the waiting period and supplemental benefits and the weekly application.  
And I think what I'd like to do just for the ease of facilitating the conversations and just kind of opening things up a little bit is to just sort of disregard the grouping of rules and just open it up in general for those who have questions, comments, concerns around the rules that you have in front of you.
So any rule, any section, go hog wild. 
>>:  Hi.  Margarita Contreras with Symetra once again.
JASON:  Hi, Margarita. 
>>:  My question's really overall.  With all of these ever‑changing rules that you stated that they're just changing, how can we give a comprehensive definition of what the policy is and what our employees will be eligible for?  At what point can I start having real conversations with my employees?  I have employees that are having babies as of January 1, January 2nd, and I don't know what to tell them.  I really need clarification.  When can we expect that from the department?
JASON:  So, Margarita, what precisely are you looking for clarification on? 
>>:  Well, I want to know the ‑‑ how are we going to supplement their benefits, and what am I able to do?  'Cause we offer certain benefits already for our employees.  We offer a caregiver.  We often parental.  We offer a generous short‑term disability leave.  
But I just feel like there's a lot of moving pieces and rules are still changing, especially now with this waiting‑period information.  And our particular industry only works a 7.75‑hour day, so our employees are going to have to wait to hit their eight hours on a separate day.  
So I just ‑‑ I'm trying to get my head around all of this.  And these calls are great.  But I think we need something that kind of goes over all rules pretty comprehensively in a format that's understandable for not only employers but also employees.
JASON:  I completely understand that Margarita.  And if you feel like you can get your head around the ever‑changing environment of Paid Family and Medical Leave, we do have a policy‑analyst position open right now, and I would strongly encourage you to apply for it because we ‑‑ we understand.  And we ‑‑ we are very sympathetic to the ever‑changing nature of this law and this program.  
So much of what we thought would be true changed when the bill passed this past session.  And we are adapting with new laws and new regulations as much as anybody.  And we are absolutely trying to facilitate communication of these changes as best we can.  And we really do appreciate your patience and bearing with us as we build out this new program.
But as far as the original question, you know, just the nature of rulemaking, this is a draft document.  I cannot tell you that what you see right now on this page is what is going to become the law of the land.  I would love to be able to tell you that.  But I just ‑‑ the nature of rulemaking, I am unable to give that you level of certainty.
Having said that, there are several parts that are fairly certain, things like eligibility, things like the calculation of the benefit amount, that is in statute.  So, you know, there's not going to be a lot of changes there.
Supplemental benefits, you know, I completely understand what you're saying, that there is still some moving pieces, which is, as I said, kind of the nature of what happens when a new law overhauls a program.  And I ‑‑ we can commit to giving you the most accurate information we have at any given moment.  
But as I said, I can't necessarily guarantee that these rules will be final at the end of the year.  But we absolutely will do our best to communicate any changes, any new drafts.  That's why we have these meetings.  That's why we have our newsletters.  That's why we have our open gov website bit.ly/commentforum, so you can always see the very latest of the Department's interpretation of certain aspects of this law. 
>>:  Okay.  Thanks.  And I appreciate that.
When can we expect to know how this law will affect with our federal laws, particularly FMLA and other policies that might be applicable to it and specifically FMLA since its definition of "eligible dependent" is so different from what the State of Washington has? 
JASON:  Sure.  So with regard to FMLA, what I can say is that we cannot ‑‑ by the letter of the law, we cannot examine an employee's previous use of FMLA to determine eligibility for PFML.  We have a very concrete set of requirements to determine whether or not an employee is eligible for PFML benefits.  
And those requirements are:  Have they worked 820 hours in the state, to determine job protection?  Do they work for an employer with more than 50 employees, 1250 hours for that employer for one year?  That is what we are able to look at when determining what an employee is eligible for when it comes to the benefit and when it comes to job protection.  And that's all we will be looking at for now because that's what the law allows us to do.
As far as FMLA is concerned, whether an employee is able to use FMLA after they use PFML, that is not something that we are able to comment on.  As a state agency, we have no jurisdiction over FMLA, and to determine whether or not a certain employee gets FMLA is an issue that will have to be adjudicated by the Department of Labor.  
But as far as who is eligible for PFML, the 820‑hour requirement and the requirements for employment protection as outlined in the law is all we will be looking at.
>>:  Okay.  So just so I understand it, I have an employee that's going out in October for maternity leave.  They're going to take their 12 weeks October to December.  Come January 1 this employee is now eligible for 12 weeks under the Washington state PFML, correct? 
JASON:  I don't want to give a specific yes or no to an employee that I don't have ‑‑ don't know anything about them.  But to the question that I think you're answering ‑‑ 
>>:  I just want to make sure ‑‑ 
JASON:  ‑‑ that I think you're asking is ‑‑
>>:  (indiscernible) 1/1.
JASON:  ‑‑ will the employee's use of FMLA in October have any impact on their eligibility for PFML in January?  I think that's what you're asking.  And the answer to that question is no. 
>>:  Yes.
JASON:  It will not have any impact. 
>>:  Okay.  Okay.  All right. 
And, then, just to clarify, the FLA law in Washington state will sunset on 12/31/2019? 
JASON:  That's correct.
>>:  Okay.  'Cause that's nowhere on your page. 
>>:  (indiscernible) Washington FML. 
>>:  Oh, and that may be the act in Washington state.  
JASON:  Right.
>>:  In 2019 employees who have babies would have been eligible for 18 to 20 weeks, considerably, but now in 2020 employees will be reducing to 12 weeks, or if they have a serious health condition, an extra couple weeks there, perhaps to 14. 
JASON:  So the sunsetting of the Family Leave Act is required by statute.  And that is not something that we have any role in.  The Family Leave Act was managed by Labor and Industries, not ESD.  So if you have any questions about the sunset of the Family Leave Act and any impacts that that might have, L&I administers the Family Leave Act, not ESD. 
>>:  Okay.  Thank you. 
>>:  This is Abigail O'Connell from Sun Life.  And my last name is O apostrophe C‑o‑n‑n‑e‑l‑l.  I have a general question since you said we can go hog wild.  
It's my understanding ‑‑ it my understanding that we can ‑‑ that short‑term disability‑insurance benefits would be offset by any Paid Family and Medical Leave benefits received by the employee for the same amount of time.  And that's based on, like, prior communications that ESD has made.  So I know there's been a lot in flux.  But is that still the position?
JASON:  So I ‑‑ I have recently learned about this myself.  This ‑‑ these directives about offsetting for short‑term‑disability payments are actually coming out of the Office of the Insurance Commissioner, not ESD.  ESD has always maintained that short‑term disability payments have no impact on an employee's eligibility for PFML, and that is the only aspect that ESD are managing.  
We are not managing the potential impact of a PFML payment on an STD payment.  Those types of payments are governed by the Office of the Insurance Commissioner, and we do not have a role in regulating short‑term disability payments. 
>>:  This is Shannon Lawless.  
I'm hoping to provide a comment on WAC 192‑620‑035, example No. 2.  So this example, I think, is confusing.  And it also illustrates the problem I was talking about earlier with regard to designating leave as supplemental benefit versus not.  
So in this example you're saying the employer doesn't offer supplemental benefits, which ‑‑ I read it to mean they just haven't named their sick leave as supplemental benefits.  Then they file a claim for eight hours of Paid Family and Medical Leave.  So let's say they go out for ‑‑ they have an illness that's a serious health condition.  They go out on leave for a day.  
And the way that I'm reading ESD's interpretation, unless the employer has said the magic word, "supplemental benefit," if that employee takes sick leave for the day that they're out, that that cannot also count as their waiting period for PFML.  And so essentially the employee's going to have to exhaust all of their paid sick leave and then have a day of unpaid leave before their ‑‑ they have completed the waiting period or eligible for their PFML benefit.  So there's a gap to payment to the employee.  
Whereas, what employers would want to do and what would be best for everybody is to say, "You can use up your paid sick leave while you're in the waiting period, and then that also counts toward exhaustion the waiting period, and then you can switch over to PFML when that benefit comes in." 
So again, I just think that, you know, employers use the magic word "supplemental benefit," and you can't duct PFML.  I find that's really problematic.  And I think this example needs to be clarified to address the waiting period. 
There's also a typo in it in the second line. 
>>:  Yeah.  I think ‑‑ I absolutely what you're saying.  And I think everything that you said is accurate.  If the employee ‑‑ if the employer has not designated use of PTO as a supplemental benefit, then the employee would need take at least eight hours of ‑‑ to claim eight hours of PFML, which would be unpaid.
But again, the goal here was to allow employers that flexibility and also to not necessarily put employers who did not want to offer these benefits, that did not want employees to essentially be in a position where they could earn more money by using this benefit and PTO than by working.
That was a very loud complaint we heard from certain employers as we were stakeholderring this concept, that employers that did not want their employees to be in that position to earn up to or in some cases even more than 100 percent of their wage, that they were not required to be proactive in preventing that.  
So that was the primary reason for that decision and the process being designed the way it is, is to allow for those employers to not offer it who choose not to offer these benefits.
But again, Shannon, I do understand what ‑‑
>>:  (indiscernible). 
>>:  And I hear that.  But my point is, I think you can solve that by saying it's ‑‑ you know, it's ‑‑ if you get more than 100 percent, your PFML benefit's prorated.  And the employer can obviously put whatever conditions on like vacation time that they want.  But I just don't think you should require employers to designate.  
But regardless, I think that Example 2 really needs to be clarified to address the waiting pearled and how it interacts.
JASON:  Right.  We appreciate that. 
>>:  Hello.  This is Gina Rutledge again from MetLife. 
I'd like to make a comment about WAC 192‑530‑030.  That's the voluntary plans, the employee eligibility criteria.
JASON:  Uh‑huh.
>>:  So in the new Section 3 it says, "When an employee files a claim for benefits, an employer will access the employee's weekly benefit amount and typical workweek hours information online or in another format approved by the department, and ensure the employee qualifies for at least an equivalent benefit from its voluntary plan."
So this is news for us.  We were wanting to understand how to track both if they're receiving benefits from a different plan, you know, for someone who may have two different jobs, or working hours, you know, for claim eligibility working in the state if they earn their hours from a different employer.  
But would there be any information about what this online program would have?  So I mean, it mentioned it here, but we haven't really heard any information about operationally how that would look or where to put information in if maybe there's incorrect information on the online system.
JASON:  So, Gina, if I'm hearing you correctly, you're saying you'd like some more information on exactly what this portal will look like that voluntary‑plan employers will use to access their employee's benefit information; is that correct?  
>>:  Yeah, so employers will need to know that to know when that job protected time is, especially if there is a ‑‑ you know, an absenteeism problem, that they would want to know what is in that website.  And then also, you know, third‑party administrator would like to have that information, as well.  
And it will help us with supplemental insurance, what we were just talking about, to make sure that the supplemental plan doesn't pay too much to pay the employee more than 100 percent.  So it's a small word, but it means so much. 
JASON:  Sure.  And we'll definitely be providing more information on that portal once it becomes available.  We are still building out the technology around a lot of the benefit side of this program.  
But just to clarify exactly what that information is intended to be used for, it's essentially intended to give you information related to what that employee would be receiving if they applied for Paid Family and Medical Leave from the State plan.  The primary requirement of voluntary plan benefits is that they are required to at least meet or exceed what the State would offer.
And by giving the employer information about what the State would offer, the employer is then able to determine whether ‑‑ well I should say, is able to ensure that what they are offering does, in fact, meet or exceed what the State would offer. 
I don't believe the intent of that portal is to give a lot of information about the specific wages that the employee has been earning or from which employers, or, you know, how many hours they've worked for each employer.
All that information is intended to be is, if this person applied to the State under the exact same conditions as they're applying to the voluntary plan, here's what they would get.  Is that as good as or better than ‑‑ let me rephrase that.  Is what the voluntary plan is offering as good as or better than those numbers?  That's the primary intent of that information. 
>>:  Hi.  This is Megan Holstein from FINEOS.  
I just want to follow up on what you mentioned about the portal ‑‑ excuse me ‑‑ to make sure I understand.
So if an employee ‑‑ this is not related to voluntary plan.  But if an employee filed with the State for benefits, could an employer or their agent log into the portal to figure out if they were approved and for how long?
JASON:  So ‑‑
>>:  In other words, to track the job protection.
JASON:  Sure.  So every time an employee on the State plan files an application with the State for Paid Family & Medical Leave benefits, the Department will send a notice to that employee's employer.  The contents of that notice will include the duration of leave that the employee has requested, information pertaining to what the application contained, basically what the employee told us, and whether or not the employer agrees with it.
For example, there are employees required to attest that they gave 30 days' notice to their employer before taking the leave for the foreseeable leave.  The employee will indicate that and attest to that on their application, and we will tell the employer, "This employee told us they gave you adequate leave.  Did they?" or to give the employer some opportunity to contest the information that the employee provided to the Department in the initial application for benefits.
So there will be communication between the Department and the employer to verify information that the employee has provided to ensure eligibility, to ensure correct calculations and other pertinent information, like that that the employer will have an opportunity to contest if they choose to do so. 
>>:  Via a portal? 
JASON:  I think it will be a ‑‑ I think it may be a letter, a hard copy letter.  But I believe that's the current plan.
It may eventually migrate into a technological solution.  But I believe for now it will be a hard copy letter. 
>>:  And an employer could not upload documentation to the portal to reply?  They would have to mail back the letter?
JASON:  Correct. 
>>:  Also, Jason, this is Daris. 
Just for clarification on Megan's question, I mean, that's if they applied.  I think there's a secondary key for that, though, to find out if and when they actually are approved for benefit because that's when the evaluation for job protection is going to kick in.  
So is there another notice that will go to employers and/or their authorized agent at time of benefit decision?
JASON:  So I don't believe there is any additional notice that the Department will send to the employer beyond what is required when an employee applies.
So let me ‑‑ let me just clarify what you're asking, Daris.  Are you asking for an additional notification for when ‑‑ if and when benefits are approved so that ‑‑ 
>>:  Well, I think employers have to know if benefits have been approved because that job‑protection component obviously kicks in at 12 months, 1,250, 50 employees.  But that only applies if they've been approved for PFML for benefit.  So they could have applied and you ‑‑ they get denied for some reason; they don't provide qualifying medical or whatever the case may be.  
As the employer, how do I ‑‑ I have to know that so I know if those absences are then sending a second evaluation.  You evaluate for benefit.  I would need to evaluate, if benefits are approved, is it also protected time.  But if benefits weren't approved, I don't have a protection issue.
JASON:  Sure.  That ‑‑ I completely understand that feedback.  And I appreciate that.  And I'll take that back to our operations team. 
>>:  All right.  Thank you. 
>>:  This is Sue Murphy from Prudential.  I'm just piggybacking on these questions.  
When the plan is split ‑‑ let's say the State or ESD is matching the family leave but the employer has a voluntary‑medical‑leave program.  How will the employer know what was paid under family leave to be able to coordinate that maximum duration of time between the two different leaves?  Is it ‑‑ 
I guess I'm saying there's something that they need, right, not just notice of claim.  The employer ‑‑ how will the employer know?  Is it through a portal or some other means when the claim is paid?
JASON:  I'm not ‑‑ so off the top of my head, I don't think I can answer that.  That's going to be one for our operations team, as well.  So I will do my best to get some information for that.  And yeah.  That's going to be an operations question, I expect. 
>>:  Jason, this is Daris again.  
To that point, the WAC 192‑530‑050 around avoiding duplication of benefits, under Section 2 it does talk about, Upon request, the department will provide weekly benefit, typical workweek hours, and leave duration information for the qualifying period.
I ‑‑ the weekly benefit is calculated based on the qualifying period.  The workweek hours ‑‑ and that's a different set of feedback is ‑‑ depends on ‑‑ it could be the qualifying period if they're not salaried.  If they're salaried, their workweek hours are set based on their current employment.  And then leave duration would not be for the qualifying period; it should be for the claim year, right, so that again duplicates the benefits.  We know where they are in their 12 or 16 weeks.  
So I think that section needs to be looked at for clarity 'cause I don't think all the information that's specified that's going to be based on qualifying period basis is actually coming from the qualifying period.  Some of it's claim year, and some of it's dependent on definitions.
JASON:  Yeah.  I think you're absolutely right, now that I'm looking at it.  And I appreciate that.  I think there may be some comma disagreement or a dangling participle or some kind of grammatical error there that we will definitely look at. 
>>:  Appreciate it.
So I also, then ‑‑ if I'm still on, the section that talks about typical workweek hours ‑‑ sorry.  I'm scrolling through my document ‑‑ and how typical workweek hours are determined, it says for salaried employees ‑‑ and "salaried" is going to be ‑‑ if it's defined as full time and is set ‑‑ set salary based on the employer, then they're automatically 40 hours, and anybody else goes back to the qualifying period to determine average ‑‑ to determine the typical workweek.  And I guess I'm a little confused by how that all works.  
But I think about employees that move from ‑‑ you know, they were a part‑time employee during the qualifying period and now they are a salaried full time and vice versa, how that's going to work practically because I can come up with an example where somebody's getting PFML benefits at more than 100 percent of their current wages.  And I don't know if that's the intent or not.  
But it can work that way if, say, they were a high ‑‑ generally a full‑time, making a good salary last year during the qualifying period, they've now stepped back hours due to, say, family commitments and they're a part‑time worker, if their workweek hours and weekly wage are based on the qualifying period, they likely are going to be receiving more than 100 percent of their current wages.  Is that correct? 
JASON:  So we ‑‑ there's ‑‑ essentially what's happening is that we are ‑‑ we really ‑‑ I do appreciate you pointing out this change 'cause this is a fairly substantive change on how typical workweek hours are established. 
So essentially the change ‑‑ and this is just for summary purposes.
Essentially what we're saying with this new rule change is that, regardless of any ‑‑ of an individual's work in the qualifying period, if they are full‑time salaried at the time of application, then their typical workweek hours will be 40.  We will not look at the qualifying period.
For essentially everybody else, we will look at the qualifying period we'll average number of hours worked over the qualifying period to determine typical workweek hours.
Now, there ‑‑ it's ‑‑  
THE WITNESS:  Average ‑‑ but average weekly wage still based on the qualifying period, correct? 
JASON:  Correct.
THE PROSECUTOR:  So if they used to ‑‑ they were part‑time last year, even though they're salary now, you know, their benefit may be all of 10 percent of their current wages. 
JASON:  That's true. 
>>:  (indiscernible) wages as opposed to hours.  Okay.
JASON:  So a lot of this law ‑‑ the way that this law is written, a great deal that determines what an employee is eligible for is determined not by what they are currently earning.  It's based on what they are intender their qualifying period.  
And so yes, there will be circumstances where an employee who was full‑time salaried, you know, in a high‑paying job in their qualifying period who has now cut back on their hours that ‑‑ in the event that ‑‑ in the scenario that you described, potentially they could be eligible for more than they are currently making in their PFML benefit based on the fact that their qualifying period wages are higher ‑‑ potentially higher considerably than their current wage and that is ‑‑
>>:  Right.
JASON:  ‑‑ that's a symptom of the way that the law was designed.  And that ‑‑ that's sort of always been the case based on the content of the statute.
And that's not something ‑‑ 
>>:  Yeah.
JASON:  That particular scenario is not something that the Department has a lot of control over because of it's presence in the law.
THE WITNESS:  And I get that.  It's just that when I looked at the salaried workweek, doing workweeks currently, and I did some math, it's actually detrimental to those employees who used to be part‑time and are now full‑time.  The way it calculates, say, they just take two days of leave, the proration, they actually earn less by doing workweek hours on their current schedule than if it were based on their previous schedule.  Kind of the per‑day or per‑hour amount is higher.  
I just don't know.  It seems like if we're going to base their wages on the qualifying period, base their hours, too, because they're going to get a higher rate on a per‑hour or per‑day basis.  So just the something to think about.
JASON:  Great.  We appreciate that. 
>>:  This is Shannon Lawless.  I had a comment on 192‑530‑060(3). 
JASON:  Okay. 
>>:  Termination.
This lists a bunch of amounts that can be due if the voluntary plan is terminated and includes premiums paid by the employer.  And my suggestion would just the be to strike that phrase because if there's a voluntary plan, the employer is not paying premiums.  And so that's just confusing.  
And employers who are considering whether they want to end a voluntary plan want to have an understanding of what they're going to owe.  And so it raises the question of, well, would they owe premiums that they would have paid to ESD?  And I think the answer to that is no.  So I would suggest striking that from the statute ‑‑ or from the regs.
JASON:  Yeah.  That's a great comment.  And the reason why that's in there is because it's also present in statute.
And statute isn't always clear on what is intended by its content.  And we very much appreciate that comment.
But I do want to follow up a bit on your comment because this does refer specifically to termination, which is the Department coming in and saying, "Okay, employer, you are not doing your job.  You are not paying benefits correctly.  You are not adhering to the law.  We are terminating your plan."  
There is a separate process for a voluntary withdrawal, which is outlined in the subsection above Termination, sub 2, Withdrawal.  So just to make that clarification clear. 
>>:  Thanks.  And I guess I would say, to the extent that that in the statute you're still stuck with it both with regard to withdrawal and termination, it would be helpful if could you clarify what this means so if ‑‑ if it's essentially a meaningless phrase, then maybe say something that makes it clear that that is not an amount that's ever expected to actually be paid would be helpful.
JASON:  I can't believe that you're implying that RCW contains meaningless phrases.  How dare you? 
No.  We very much appreciate that comment. 
Any other questions, comments, feedback on Phase 6 rules? 
>>:  Jason, this is Daris again.  
I think ‑‑ and this may be forthcoming 'cause I know we talked about this in the first section.  But that whole issue of the two‑week, I'm going to call it, a dividend for pregnancy incapacity, needing clarification on when that kicks in.  I know we talked about on the last call, and I didn't see anything in the new regs on that.  So I just want to raise it that I think it's still an outstanding issue to make that really clear when that applies and how it interacts with the family leave and all of the rest of that.
JASON:  Yeah.  I appreciate that, Daris.  And we agree.  We absolutely heard the comment from the first meeting.  We just weren't in a position to include any language in this particular draft.  But we will definitely be addressing that issue in the future set of rules. 
>>:  Appreciate it.  Thanks. 
JASON:  Any other Phase 6 comments?  Questions?  Feedback? 
>>:  Sorry.  This is Carrie Brightbill with The Hartford.  Can you hear me? 
JASON:  Yeah.  Carrie, could you spell your last name for us, please?
>>:  Yeah.  It's B‑r‑i‑g‑h‑t‑b‑i‑l‑l.
JASON:  Great.  Thank you for that.
THE WITNESS:  And this is on WAC 192‑530‑050, the avoiding duplication of benefits.  I'm just wondering if carriers are also going to have access or at what point we might see how to gain that access and what that looks like from a perspective of managing maybe the one private plan while you're managing the other state plans.  
So if you have the family benefit more administering a medical benefit for an employer under a private plan, if we would be able to see when you guys are paying benefits and making sure that we're, you know, moving towards the same maximum benefit.
JASON:  Yeah.  I think that integration is essential for both employers and third‑party administrators to have that information to make sure that they are ‑‑ they're not exceeding the maximum required under the law if they don't want to.  
So we very much appreciate that comment, Carrie, and we'll be providing some more information with that in the future. 
>>:  Okay.  Thank you.
JASON:  Any other feedback on Phase 6?
All right.  Hearing none, I will go ahead and close us out for today.  
You can see on your screen a few different ways to get ahold of PFML if any comments or questions hit you in the middle of the night tonight after we have closed.  We have our rulemaking forum, which is bit.ly/commentforum.  We have our general email inbox and phone number available.  The e‑mail is paidleave@ESD.wa.gov.  The phone number is (833)717‑2273.  Both of those are managed by our amazing care team here at PFML.  
We also have a lot of information at our website, which is paidleave.wa.gov, and you can expect to see a lot of information around benefits, as well, going on that site sometime in the very near future as we approach 2020.  
We also have some social‑media information at paidleavewa and also our newsletter, which can be found at bit.ly/paidleavelist.
And with that I will wrap this up.  Once again I do want to thank you very much for spending your Wednesday afternoon with us here at PFML.  And we look forward to speaking with you again soon.  Thank you and enjoy the rest of your day.
[End of meeting.] 

