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>> JASON:  I think we will go ahead and get started.  Thank you all so much for joining us this morning.  I know it's Monday morning.  I hope you are all duly caffeinated as we are here at the department.  
	We will start with a quick round of introductions before we begin.  My name is Jason Barrett.  I am the Lead Policy Analyst for Paid Family and Medical Leave.
>> MATT:  Good morning.  This is Matt Buelow, Policy and Rules Manager for Paid Family and Medical Leave.
>> APRIL:  I am a Policy Analyst for Paid Family and Medical Leave.
>> ASHLEY:  Good morning.  Ashley Paintner, Policy Analyst for Paid Family and Medical Leave.
>> JASON:  I will do a quick run‑through of our process for those who might not have joined us for a previous meeting.  We will be going through our Phase 2 rules.  This is the second draft of our proposed rules for Phase 2.  We have printouts for folks here in the room, and if anybody on line is still looking for a copy of the rules that we will be assessing today, you can head over to bit.ly/commentforum and under the "Info" tab hit Phase 2 rules and you will find a link there for the rules that we will be discussing today.  That's bit.ly/commentforum, then under the "Info" tab head to Phase 2 Rules and you will find a link there for these rules that we are about to discuss today.  	
	So we will go through the rules section by section.  We will be accepting comment from folks here in the room first for each section, and then we will take it up to the phone for folks joining us remotely.  
	We do have a court reporter here in the room to transcribe everything that's said, so we appreciate it if you would speak clearly and slowly and to also please identify yourself with your first name and your last name and also whatever organization you might be representing if you happen to be with an organization.  
	We will also ask the folks that are joining us by phone to please mute your phones until you wish to speak.  That will make things a bit easier for us here in the room.  And I think that's pretty much it for the process.  With that, we will move into a quick update on where things currently stand.  
	As I mentioned, this is the second draft of Phase 2 Rules for Paid Family and Medical Leave here in Washington State.  This phase covers employer responsibilities, small business assistance grants, penalties, and also a few rules around voluntary plans, which primarily was covered in Phase 1, but we are doing some additional work around voluntary plans in this phase as well.
	So are there any questions on the process or kind of where we are right now from folks here in the room or on the phone before we begin?  All right.  Hearing none, we will go ahead and start the comment process.  Just a quick reminder for folks on the phone to please mute yourselves until you wish to speak.  	With that, we will begin with chapter 192‑01, which refers to the Employment Security Rule Governance.  Are there any comments on this rule here in the room?  Hearing none, are there any comments on this rule on the phone?  Okay.  Moving on to ‑‑
>> On rule one ‑‑ you broke up there kind of for a minute.  On rule one, what rule are you referring to?  
>> JASON:  192‑01‑001, the Rule Governance Statement that just offers some clarity about which rules cover which section of Employment Security.
>> Okay.  Thank you.
>> JASON:  All right.  Hearing no more comments on that section, we will move on to Chapter 192‑500.  This is the definitions section of the current rules.  Are there any comments on this section from folks here in the room?  All right.  We have a comment here in the room.
>> Bob Battles, Association of Washington Business.  Just wanted to comment on your 192‑500‑010 Employer.  I know we are still working on a definition to kind of make sure that we fully incorporate what an employer is going to be.  We brought this up at the advisory committee, and I want to make sure at the formal hearing to note that that is something that we need to make sure that we consider carefully.  It's very important, a very important question for pretty much all the different groups, but especially for the labor ‑‑ or the business community.  
	Part of it is that I know during negotiations discussion was around the UBI number, but it's been shown how that could have some flaws in it, so a clear definition that fully vets with the rest of the groups to try to find out how we best define what an employer is to make sure someone who owns a convenience store, a hotel and a restaurant all in the same area isn't lumped as one employer, but separate employers.  It's especially important for the grants and also the opting in portions.
>> JASON:  All right.  Thank you very much.  Any other comments here in the room on the definitions section?  All right.  Anybody on the phone, comments on Section 192‑500?  All right.  Hearing none, we will move on to Chapter 192‑510 Assessing and Collecting Premiums.  Any comments here in the room?  All right.  Hearing none, are there any comments on the phone on Chapter 192‑510?  Okay.  Hearing none, let's move to Chapter 192‑530 Voluntary Plans.  Comments here in the room?  We have a comment here in the room.
>> This is Marilyn Watkins of the Economic Opportunity Institute and one of the employee interest representatives on the task force.  
	Just a couple of clarifying things.  Under 530‑060, if a voluntary plan is terminated, explicitly stating that coverage does need to be maintained, the voluntary plan coverage does need to be maintained until the effective end date of the voluntary plan.  
	And then on 070 concerning potential reasons for termination by the department, adding that the amount of benefits meet minimum requirements and maintaining health insurance, failing to do those things would also be potential grounds.
>> JASON:  Thank you very much.  Just a reminder for folks on the phone to please mute your phones if you are not speaking.  Thank you.  	
	Okay.  Any other comments here in the room on voluntary plans?  All right.  Hearing none, we will pick it up to the phone.  Any comments on Chapter 192‑530 Voluntary Plans?
>> This is Jenny [indiscernible] with Puget Sound Energy.
>> JASON:  Would you mind repeating your name?  
>> It's Jenny, J‑E‑N‑N‑Y, Haykin, H‑A‑Y‑K‑I‑N.
>> JASON:  Your organization one more time?
>> Puget Sound Energy.
>> JASON:  Great.  Go ahead.
>> This is in regards to 192‑530‑035.  Puget Sound Energy partly offers a short‑term disability plan which is far more generous than the paid family leave the state will be offering, and we would like to offer that as our voluntary plan.  However, our exempt employees are paid monthly, and we are not going to be able to change our payroll system to pay bi‑weekly, so this is regarding the ‑‑
>> JASON:  Our transcriber is having some trouble hearing because there are some folks who are talking in the background who have not muted their phones.  So if you could please mute your phones if you are not speaking to the rules, that would be great.  
	And, Jenny, I am so sorry to have you repeat yourself again, but could you just repeat your comment?
>> Sure.  So Puget Sound Energy offers a short‑term disability benefit that is more generous by far than what the state will be offering as paid family leave, and we would like to offer that as our voluntary plan.  However, we pay our exempt employees monthly.  Our payroll system is not set up to pay every 14 days, and we would not be able to make this adjustment in order to offer a voluntary plan, so we requested for a more flexible pay cycle in 192‑530‑035 so employers with more generous plans who pay monthly may do so.
>> JASON:  Thank you very much for that comment.  We will take that into consideration.  Any other comments on the phone on Chapter 192‑530?  Okay.  Hearing none, we will move on to Chapter 192‑540 Employer Responsibilities.  Any comments here in the room?  We have one here.
>> Good morning.  Julie Gorton here today on behalf of the Washington Hospitality Association, and my comments are in regards to 192‑540‑040(12), which discusses on‑call and standby hours, and we are just requesting that the department define what it means by an on‑call or standby shift.  
	In some industries an on‑call shift is a request to have an employee call in before their shift is scheduled to see if they are needed, and if they are not needed they are dismissed and can go about their day however they choose.  So we are hoping to have a little clarity around that because of the difference in terminology for different industries.  Thank you.
>> JASON:  Thank you, Julia.  One more here in the room.
>> Good morning.  Sonja Charles ‑‑
>> JASON:  Put the mic on.  There you go.
>> Good morning.  Sonja Charles, Paid Family and Medical Leave Ombuds.  So to 192‑540‑010, a requirement that an initial notification of paid family and medical leave be made at hire and a date certain sometime prior to the benefit becoming available ‑‑ I don't know ‑‑ maybe sometime late in 2019.  
	And then in 020, to add a requirement to the employer notice to include a number for the Ombuds office in their materials.
>> JASON:  Thank you very much.  We have a question or comment coming in through our WebEx chat, so we will have my colleague, April, read that out loud.
>> APRIL:  We have a question from an Elaine, for when we get to employer responsibilities, will you be providing additional information on WAC 192‑540‑030 reporting requirements?  How should employers submit these reports?  Will you be providing paper reports for them to complete, or on‑line reporting requirements?  Do you not require breakdown of the employee and employer contribution amounts for FLI and MLI?  Do you only require a lump sum for total amount of the company, or totals for each employee and then a grand total?  Also, is there going to be an annual re‑con, is what they asked.  Lastly, how will you know that an employer is a small employer or voluntary plan versus state plan if that is not required on report?  
>> JASON:  So I can answer some of the questions I think.  The primary way that employers and employees will be interacting with the program will be through an on‑line portal that is currently being designed, and that does include reporting, so electronic reporting will be the primary way for employers to remit to the state.  
	I think I heard a question about splitting the payment between family leave and medical leave.  As the rule is currently written, there is no requirement to split those two payments.  And then I think there was the one about ‑‑ what am I missing here?  And then I think the employer size one, since each employer will be reporting a certain amount of information on a per‑employee basis, that is what we will be counting to determine the size of an employer, the number of employees reported.  Since much of the information in 540‑030 is required on a per‑employee basis, we will simply count the number of employees that are reported.  That's the data that we will use to determine the size of an employer.  
	As we receive data over time, we will be doing an annual assessment based on the number of employees that an employer has reported, and we will average that number over the previous four quarters to determine the annual size of an employer for the following calendar year.  So that's how that process will work.  	Okay.  Any other comments here in the room on employer responsibilities?  All right.  Anyone on the phone, comments on chapter 192‑540 Employer Responsibilities?
>> Yes, I have a question.  This is Lloyd Cushman, L‑L‑O‑Y‑D C‑U‑S‑H‑M‑A‑N.  
>> JASON:  Your organization?
>> The Standard Insurance Company.
>> JASON:  Great.  I appreciate that.
>> Thank you.  The question I have is regarding the section 192‑540‑030 about the reports.  Will employers be providing a report of the payments that have been made for the PFL payments, or how will that be reported to you guys?
>> JASON:  Are you referring to benefit payments?
>> Yes.
>> JASON:  So since the state will be administering those payments for employers who are on the state plan, we will be handling that information on our end, so there is no need for employers to report that information to us since we will be the ones managing those payments.
>> If it was a voluntary plan.  I should have been more clear.  Sorry.
>> JASON:  Sure.  We covered that issue I believe in Phase 1.  Let me bring up our Phase 1 rules to see if I can point you to the right one.
>> Okay.  Thank you.
>> JASON:  So if you look at Phase 1, which can also be found at that bit.ly/commentforum site under Phase 1, you will see a link to rules around voluntary plans, and specifically you can take a look at 192‑530‑050 which ‑‑
>> Okay.  I will.
>> That cites that a voluntary plan employer, in addition to what's required of state employers, also has a few additional requirements for their reporting, one of which is the weekly benefit and leave duration information for any employee who takes leave under that plan.
>> Okay.  Great.  I appreciate it.  Thank you.
>> JASON:  Sure thing.  Any other comments on the phone on this chapter?
>> Yes.  This is Art Campbell, a CPA here in Central Washington.
>> JASON:  Could you repeat your name one more time?
>> My name is Art Campbell.
>> JASON:  Thank you.
>> I am a CPA here in Central Washington.  The determination of an employer with 50 or more employees that are subject to the tax as an employer tax, from what I understand that formulation hasn't been finalized yet; is that correct?
>> JASON:  So in statute the formulation is we will determine the size of an employer based on an average of the employees that were reported over the previous four quarters, and that assessment will occur every September 30th and will be in effect for the entirety of the following calendar year.
>> And is that based on the recording through Employment Security as it currently exists?
>> JASON:  It will be based on reporting that will be provided to us by employers for paid family and medical leave.
>> Okay.  So thank you.
>> JASON:  Any other comments on this section?  All right.  And just another reminder for our friends on the phone, if you would be so kind as to mute your phones when you are not ready to speak, we would really appreciate that.  
	We have one more in the room here.
>> Hi, this is Christine Brewer representing the employers on the advisory committee, but just to follow up on that question about the reporting, so how would you ‑‑ so establishing the initial baseline for the employer size, would you look back at the UI data that was submitted from the employers?
>> JASON:  So that's actually an issue that's ongoing right now, and we are formulating some rulemaking around that right now.
>> Okay.  So will that be in the next stage of rulemaking?
>> JASON:  Yes.
>> Okay.  Thanks.
>> JASON:  Okay.  Moving on to Chapter 192 ‑‑ I'm sorry.  We have a question on WebEx.
>> APRIL:  All right.  As a reminder for everyone on the phone, if you are not ready to make comment, please mute your phones.  	For a question, WAC 195‑540‑010, this is intermittent or full‑day request as this notice is only expected to be taken after a duration of at least seven consecutive days of work have been missed.
>> JASON:  Sorry.  We are having some audio issues here in the room, so we are doing our best to address those.  
>> APRIL:  192‑540‑010, this is ‑‑ 
>> JASON:  We are going to mute everyone on the phone.  We are having some background noise issues from folks who haven't muted, so we have gone ahead and ‑‑ okay.  We were having some audio issues with some background noise from folks on the phone, so we have gone ahead and muted everyone on the phone so that we can ‑‑ our transcriber can properly understand what's being said.  So when we take it back up to the phone, we will unmute everyone, but for now we are going to have everyone on mute just so that we can move forward here in the room.
>> APRIL:  All right.  From Carrie Brightbill, B‑R‑I‑G‑H‑T‑B‑I‑L‑L.  WAC 192‑540‑010, does this prohibit intermittent or full‑day requests as this notice is only expected to be taken after a duration of at least seven consecutive days of work that have been missed?  
>> JASON:  So it does not prohibit intermittent leave.  The only requirement around the duration of leave in the statute is that it must be for at least eight hours.  That is the minimum duration of leave.  Beyond that there are no requirements around how often an employee may take leave or how long the duration of each chunk has to be beyond that one requirement.  So as long as the employee has the balance of leave for which they are applying, then they are eligible for benefits for any amount of time as long as the initial claim is for at least eight hours.
	Any additional comments here in the room on 192‑540?  All right.  Hearing none, are there any comments on the phone on Chapter 192‑550 Penalties and Audits?  All right.  Hearing none, we will move on to Chapter ‑‑ I'm sorry.  Marilyn.
>> So on 550 ‑‑ this is Marilyn Watkins.  550‑080, a suggestion to tie that section back to penalties to just make clear in the rules that there would be consequences.
>> JASON:  Great.  Thank you, Marilyn.  All right.  So we will move on to Chapter 192‑560 Small Business Assistance.  Any comments in the room?
>> APRIL:  We have a question from Elaine.  This question relates to small employers.  If a small employer only contributes a small ‑‑ contributes a portion of MLI and not the full 55%, for example, only 30%, are they still eligible for the grant, or do they need to contribute the full 55% to be eligible for the grant?
>> JASON:  So the requirement is that small businesses opt in to pay the employer share of the premium.  Those small businesses are not automatically assessed that amount.  Statute says that businesses under 50 employees are not automatically assessed that employer share of the premium, so in order to be eligible for a small business grant, a small employer must opt in to pay for at least one quarter's worth of the employer's share, and then they are responsible for the employer's share for an additional three years from the date that they received the grant.  
	I think we have another one.
>> APRIL:  From Darris Freeman, D‑A‑R‑R‑I‑S F‑R‑E‑E‑M‑A‑N.  192‑540‑010, question about "intermittent" wasn't captured quite correctly.  Although it's clear leave can be taken intermittently in eight‑hour increments, this section is regarding the written notice of rights and says it has to be sent after seven consecutive days.  If only intermittent leave is being taken there, there won't be seven consecutive days.  Does this mean notice of rights doesn't have to be sent? 
>> JASON:  That's correct.  Statute is pretty clear on the requirements for notice to be sent, which is seven consecutive days of leave, and that is a statutory requirement.
>> Julia Gorton, Washington Hospitality Association, just asking more questions from that first question.  So if an employee works a four‑hour shift every three days, or three days a week, or something like that, and they've missed that four‑hour shift for seven days that they are scheduled for, in a row, I think that ‑‑ is that the question, and the answer is, yes, they still have to receive the notice?
>> JASON:  If they are consecutive days, yes.  I understood the question to be one‑day chunks, one day, and they returned to work for several days and then take leave again.
>> Okay.
>> JASON:  That would not be consecutive days as I understand it.
>> What if a situation where they take two hours of leave for seven days in a row, for seven consecutive days?  Is a notice still required at that point?
>> JASON:  That's a good question, and we will get into that a little bit I think.  That's a situation that I think we would need to look at, too, a little bit.
>> Great.
>> APRIL:  We have a question or comment from Art Campbell.  So a federally‑recognized tribe that elects to participate in the unemployment system is not required to participate in FMLA under 50A.04.110?  
>> JASON:  Federally‑recognized tribes have the option to opt in, but they are not automatically in regardless of their status with unemployment insurance.
>> APRIL:  Sherri Gorton is also requesting a question.  If intermittent leave, then no notice is sent?
>> MATT:  We appreciate all of these questions around intermittent leave.  This is Matt Buelow.  I want to make clear what the statute says, is employees who miss seven consecutive days of work are required to get a notice from the employer, and that's what this rule is in regard to.  
	If you have very specific questions around intermittent leave, please don't hesitate to go to our comment portal and ask those questions so that we can look at them and answer them in a detailed fashion.  All these different scenarios that are getting thrown out there, while it's really helpful for us to dig through, we are not prepared to answer all those very specific questions in this hearing today.  But thank you for those questions and please keep them coming.
>> JASON:  Okay.  So are there any comments in the room on Chapter 192‑560 Small Business Assistance?  
>> APRIL:  There is a question from Elaine.  It doesn't quite make a lot of sense, so if the only ‑‑ if you only have to opt in to pay one quarter, but pay more, do they get more grant assistance?  Where can we find this in writing?  I may have missed it.
>> MATT:  If I understand the question correctly, you are addressing when an employer opts to pay part of the employer's share, but not the entirety, and if that is the question, the way the small business grants work, the employer must pay the entirety of the employer portion in order to be eligible for a small business grant.  If we misunderstood the question, please ask it again and we will address it.
>> JASON:  Okay.  Can we ask our folks on the phone if they have any questions or comments on Chapter 192‑560 Small Business Assistance?  Okay.  Hearing none, we will move on to Chapter 192‑570 Dispute Resolution.  Any comments in the room?
>> Sonja Charles, Paid Family and Medical Leave Ombuds.  Section 020 ‑‑
>> APRIL:  Get closer.
>> Section 020 is just a little confusing to me on the purpose of the section.  I know it's to give rules to the portion of the statute of discrimination complaints, but it provides no remedies.  It doesn't ‑‑ or penalties.  The penalties referenced in the statute all have to do with employers not filing timely reports and not remitting monies appropriately, so it's unclear if there is a determination that if discrimination occurred what happens next.  Is this intended to be a new provision to exhaust administrative remedies for some sort of lawsuit on an employer's/employee's part for discrimination?  It's just unclear what happens there.  It's clear you get a hearing, but not clear what happens if there is a finding that discrimination occurs.
>> MATT:  Thank you for the question, Sonja, and the comment.  We appreciate it.  There is remedy in statute, and I apologize, I don't have it in front of me, but happy to chat with you off line, but there is remedy as to what happens if an employer, for example, does not hold a job for a discriminatory reason, that the employee would be entitled to monetary relief.  But, again, I don't have it right in front of me.  I apologize that I can't give you specifics.
>> Then I would just suggest that you add that as a part so that there is some clear understanding of what happens next, so if you add that into the rule.
>> MATT:  Understood.  Thank you.
>> JASON:  All right.  We will take it up to the phone for any comments on this section.
>> This is Patricia Zuniga of Lincoln Financial Group.  
>> JASON:  Could you spell your last name?  
>> The last name is ‑‑
>> JASON:  Patricia, I am sorry.  Our transcriber is working with your name.  One second.
>> Z‑U‑N‑I‑G‑A.
>> JASON:  Okay.  Thank you, Patricia.  Go ahead with your question.
>> Sure.  Just does this chapter also apply to employers with voluntary plans?
>> JASON:  Yes, it does.
>> Thank you.
>> JASON:  Okay.  Our final section is Chapter 192‑800 Practice and Procedure.  Any comments here in the room?  Any comments on the phone on Chapter 192‑800?  
	Okay.  That concludes our section‑by‑section review.  I do want to give folks one last chance to comment just in case there was anything that they came in late for or you couldn't find the words to comment on.  Any final comments on Phase 2, Draft 2, here in the room?  Any final comments on the phone?  Okay.  Hearing none, we will conclude.  
	I do want to give a few key dates that are coming up just so that people can mark their calendars.  June 30th marks the date that our Phase 1 rules will go into effect.  Those rules covered voluntary plans, premium liability and collective bargaining agreements.  
	Our next Phase 2 key dates are August 17th, which is the date that we will file the 102 for Phase 2 Rules.  That will be the final draft that we propose to the Code Reviser's Office.  There will be two public hearings on the final proposal.  The first is dated October 24th here in Lacey, in this room again, and then again on October 29th we will have a second hearing in Eastern Washington, the details of which we will release sometime soon.  
	And with that we will conclude our meeting.  Thank you so much for joining us here today.  We really appreciate this feedback and look forward to working with you on future rules.  Thank you so much.  Enjoy the rest of your week.
[Meeting concluded]

